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What is the Brown Act?

Intent of the Brown Act
Government Code § 54950

« “__.ltis the intent of the law that [Public Agency]
actions be taken openly and their deliberations
be conducted openly. The people of this state
do not yield their sovereignty to the agencies
which serve them.”

aalrr

Purpose

* The purpose of the Brown Act is to
facilitate public participation in local
government and to curb misuse of
democratic process by secret legislation
by public bodies.

Boyle v. City of Redondo Beach
(1999) 70 Cal.App.4th 1109, 1116.]

aahr .
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The “Rule”

« All meetings of the legislative body of a local agency
shall be open and public, and all persons shall be
permitted to attend any meeting of the legislative body of a
local agency, except as otherwise provided in this
chapter.

Gov. Code, § 54953

= If a given entity fits within any definition of a legislative
body, then it is subject to the various requirements of the
Brown Act.

aalr i

—

Legislative Bodies
&
Members

Legislative Bodies

* Commissions, committees,
boards, or other bodies of a
local agency, whether
permanent or temporary,
decision-making or advisory,
created by resolution or
some other formal action of
a legislative body.

Gov Code, § 54952(b)

aalrr
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‘Examples of Legislative Bodies”

* The governing body of a local agency or any
other local body created by state or federal
statute

* Personnel commissions

» Boards of supervisors

* Auxiliary organizations

aalr _
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Not Legislative Bodies

» Advisory committees composed sofely of the members of the
legislative body which are less than a quorum of the |egislalive body.

Gov Code, § 54052(b)

» E.g.. Ad hoc commitiee comprised solely of less than a quorum of the
board created for lhe purpose of advising the full board on the
qualifications of candidates for appoinlmenl to a vacant position is not a
legislative body.

+ Except: Standing i of a legislative body, irrespective of their
composition, which have a continuing subject matter jurisdiction, or a
meeling schedule fixed by resolution or olher formal action of a
legislalive body, are legislative bodies for purposes of Lhe Brown Acl

aalr .
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Members

“Member of a legislalive body" includes: any person
elected to serve as a member of a legislative body
who has not yet assumed the duties of office.

Such persons must conform their conduct to the
requirements of the Act as if they had already
assumed office

Gov. Code, § 54952.1

A legislative body may require lhat each member
and/or any person who has been elecled {o serve,
bul has nol yet assumed office, be given a copy of
the Act

But when is a candidate declared elected? Based
on the rule of liberal construclion: when eleclion
results are known

aalr
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What is a Meeting?

What is a Meeting?

“Meeling” means any congregation ol a majorily
of the members of a legislative body al the
same time and location, including
teleconference location as permitted by section
54953, to hear, discuss, deliberate, or take
action on any Item that i within he subjecl
malter jurisdiction of Lhe legislative body.

Gov, Code, § 54952 2(a)

+ “Deliberale” includes the colleclive acquisilion
and exchange of facls preliminary to an ullimate
decision

"Action laken” means a colleclive decisionby a
majority of the members of (he legislative body,
a collective commitment or promise by a
majority of the members of a legislalive body, lo
make a posilive or a negative decision, or an
aclual vote of the body.

aalr .
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Has This Board Violated the Brown Act?
A. At a CSDA conference, as part of the official program, a

majority of the board speaks about the district's water
purification program.

B. All five board members attend a welcome reception for the
new general manager. Each one tells the general manager
about his/her biggest pet peeve.

C. Three of five board members show up at a city council
meeting. They talk about an employee discipline case while
waiting for the meeting to start.

D. Three of five board members show up at a planning
commission meeting and each speaks out during public
comment about the impacts of a new housing development.

aalr i
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What is a “Serial Meeting”?

+ A majorily of the members of a
legislative body shall not, outside a
meeting aulhorized by this chapter, use
a series of communications of any kind,
directly or lhrough intermediaries, to
discuss, deliberate, or lake aclion on
any item of business that is within the
subjecl matler jurisdiclion of the
legislative body.

Gov. Code, § 54952 2(b)(1)

aalrr. )

What is Not a “Meeting”?

+ Individual contacts or conversations between a member of a
legislative body and any other person.

Gov. Cede, § 54952 2(c)(1)

+ Attendance of a majority of members al a conference or similar
gathering open to the public discussing issues of general
concern to the public or agencies, provided members do not
discuss among lhemselves, other than as part of the meeting,
business of a specific nature that is within Lhe jurisdiction of the
local agency.

Gov. Code, § 54952 2(c)(2)

aahr P

What Else is Not a “Meeting”?

+ Attendance of a majority of members at an open
and publicized meeting to address a topic of local
community concern by a person or organization
other than the agency, provided members do not
discuss, other than as part of the meeting,
business of a specific nature within the jurisdiction of
the legisiative body.

Gov. Code, § 54852.2(c)(3)

aalr
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What Else is Not a “Meeting”?

+ Attendance of a majority at an open and noticed
meeting of another body of the local agency, or at an
open and noticed meeting of a legislative body of
another local agency, provided members do not
discuss, other than as part of the meeting,
business of a specific nature that is within the
jurisdiction of the legislative body.

Gov. Code, § 54952.2(c)(4)

aakhr

What Else is Not a “Meeting”?

+ Attendance of a majority at an open and noticed
meeting of a standing committee of the body, provided
the members, who are not on the standing committee,
attend only as observers.

Gov. Code, § 54952.2(c)(6)

+ Attendance of a majority at a purely social or
ceremonial occasion provided the members do not
discuss business within the jurisdiction of the legislative
body.

Gov, Code, § 54952.2(c)(5)

aalr _

Prohibited Serial Meeting
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Permitted Distribution of Information
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Which of These is a “Serial Meeting” of a
Governing Board that would Violate the

Brown Act?

A. The general manager calls each member of the board to
find out what would be a good date for a special meeting.

B. One board member talks to another board member at a
staff picnic about whether the district's engineer should be
fired.

C. The general manager has her secretary call each
member of the board to determine whether there is
support for acquiring a piece of equipment.

D. A district board goes to Sacramento to meet with state
officials regarding funding for water programs.

aalr .

Public Meeting Procedures &
Public Participation

Public Meeting Procedures

+ Certain boards must meet at least
monthly and must, by rule, fix the
time and place for their regular
meetings.

Gov. Code, § 54954

aahr
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Location of Meetings

Regular and special meetings must be held
within the territory of the organization,
except:

f —— — Court order or to atlend a proceeding as a
i . party;
- Inspect real or personal properly;

— Atlend noticed meelings of multi-agency
significance wilhin the leritory of one of the
agencies,

— Closest meeling facility if the agency has no
meeting facility within the organization;

— Meet with state or federal officials to discuss
legislative or regulatory matters affecting lhe
organizalion

aalrr_ _5

Meeting Material — The Agenda

« Any person may request that a copy of the agenda or the
documents constituting the agenda packet be mailed to that
person.

If requested, the agenda and documents in the agenda packet
shall be made available in appropriate alternative formats to
person with a disability as required by the ADA, 42 USC §12132.

Upon receipt of the wiitten request, the legislative body, or its
designee, shall cause the requested materials to be mailed at
the time the agenda is posted, or upon distribution to all, or a
majority of all, of the member of a legislative body, whichever
occurs first.

Gov. Code, § 54954 1

aalir »

Teleconferencing Requirements

Teleconference meetings musi comply wilh all requirements of the
Brown Act

All voles laken during a teleconference meeting must be by roll call.

Agendas must be posted at each teleconference tocation, identify each
teleconference location, and each location must be accessible to the
public

During the teleconference, al least a quorum of the members of the
legislative body must participale from locations wilhin lhe jurisdiclion of
the local agency.

The agenda must provide an opporlunily for members of the public 1o
address the legislative body direclly from each leleconference location.

aalr N
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Meeting Material — The Agenda

+ The agenda shall include information regarding how, to whom,
and when, a request for disability-related modification or
accommodation, including auxiliary aids or services, may be
made.

Gov. Code, § 54954.2(a)(1)

+ Any request to receive agenda materials is valid for the calendar
year in which the request is filed, and must be renewed after
January 1 of each year. The legislative body may establish a fee
for mailing the agenda or agenda packet.

* The fee shall not exceed the cost of providing the service.
» Agendas must be posted online.

aalr

Meeting Material — Public Records

+ Agendas of public meetings and any other writings, when
distributed to all, or a majority of all, of the members of a
legislative body of a local agency by any person in
connection with a matter subject to discussion or
consideration at an open meeting of the body, are
dis-closable public records under the California Public
Records Act and shall be made available upon request
without delay.

This requirement does not apply to certain records made
exempt from public disclosure by the Public Records Act.

Gov. Code, § 54957.5(a)

aalr
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Meeting Material — Public Records

* If a public record that relates to an agenda item for an open
session of a regular meeting of the legislative body of a
local agency is distributed less than 72 hours prior to that
meeting, the writing shall be made available for public
inspection pursuant to Section 54957.5(b)(2) at the time
the writing is distributed to all, or a majority of all, of the
members of the body.

Gov. Code, § 54957.5(b)(1)

The organization must make any writing described above
available for public inspection at a public office or location
that the agency designates for this purpose.

aalr
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Meeting Material — Public Records

+ Each local agency shall list the address of this office or
location on the agendas for all meetings of the legislative
body of that agency.

The local agency also may post the writing on the local
agency's Internet website in a position and manner that
makes it clear that the writing relates to an agenda item for
an upcoming meeting.

Documents prepared by the district must be made
available for public inspection at the meeting; documents
prepared by any olher person must be made available after
the meeting.

Gov. Code, § 54957.5(c)

aalr .
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Meeting Material — Public Records

+ Nothing in the Act prevents the district from charging a fee or
deposit for a copy of a public record as authorized by the
Public Records Act.

Gov, Code, §§ 54957.5(d) and 6253
» No additional charge may be imposed on persons with
disabilities in order to make these documents available in
appropriate alternative formats.
Gov. Code, § 54957.5 (b)(2) and (d)

aalr _
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Notice of Meetings

+ When a regular or special meeting is called, the local
agency must post the agenda on its Internet website, if it
has one. This applies to (1) a legislative body of a local
agency or any other local body created by state or federal
statute, or {(2) a commission, committee, board, or other
body of a local agency as defined in Gov. Code, §
54952(b).

Gov. Code, § 54954.2(a)(1) and (d) and § 54956(c)

* As of January 1, 2019, the website must contain a
“prominent, direct link" to the agency's current agenda.
Gov. Code, § 54954 ,2(a)}{2)

aalr
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Notice of Meetings and Agendas

* The agenda for a regular meeting must be conspicuously
posted at least 72 hours prior to the time of the meeting in a
location freely accessible to members of the public.

Gov. Code, § 54954 .2(a)

+ The location where the agenda is posted must be publicly
accessible at all times during the required
72-hour period.

« The agenda shall specify the time and location of the
regular meeting.

aalrr. "
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Notice of Meetings and Agendas

+ A regular meeting agenda may not be changed within the 72
hours preceding the meeting, unless:
— A majorily delermines that an emergency exisls pursuant lo
Gov. Code, § 54956.5; or
— Two-thirds of lhe board members present determine that there is a
need for immediate action and the need to take action came to the
district's attention after the posting of the agenda; or
— Theilem was previously posted for a meeting occurring not more
than five days prior and the ilem was conlinued to the nexl meeting
Gov. Code, § 54954.2(b)
+ If no exception applies, the board must either postpone
consideralion of the item for al least 72 hours, or call and nolice a
special meeting

aaltr
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Notice of Meetings and Agendas

» The agenda must reasonably apprise the public of the
matters to be considered in sufficient detail to allow the
public to determine whether to participate at the meeting.

Carlson v. Paradise Unified School District
(1971) 18 Cal.App.3d 196

+ The Act requires that the agenda contain a brief general
description of each item of business to be transacted or
discussed at the meeting, including items to be discussed
in closed session. A “brief general description” of an item
generally need not exceed 20 words.

aalr
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Notice of Meetings — Special Meetings

+ Special Meelings — 24 Hour Notice

Gov. Code, § 54956

— May be called by eilher the president or upon the written request of a
majorily of board members lo lhe president

— The board may only consider business specified in the notice
— The board may hold a closed session as part of a special meeling.

— Public speakers must be heard, but only on items appearing on the
agenda.

Gov. Code, § 54954

aalr

[ho e 8 = T S A SRS S ———] |
Notice of Meetings

»  Special Meslings:
— A special meeling may be called by eilher the president or by a majority
of the board,
- Nolice of a special meeling musl be maifed or delivered to the media (if
requested) and posted nol |ess than 24 hours in advance of the
meeting

— Board may only consider business specified in lhe notice

~  No requirement lo schedule “general public comment” nol relaled lo
agenda ilems,

- Board may meet in closed session as part of a special meeting
Gov, Code, § 54956
— A special meeting may not be called regarding the salaries, salary
schedules, or compensalion paid in Lhe form of fringe benefits, of a local

agency execulive, as defined in subdivision (d) of Government Code
seclion 3511.1

aalir
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The Executive Assistant Has Made a
Mistake When She:

A. Posts the agenda for a regular meeting four days in
advance.

B. Posts two days in advance a notice of a special meeting
that starts one hour before the regular meeting.

C. Posts the agenda on a bulletin board in the inside
reception area of the organization’s office

D. The Executive Assistant does not make mistakes.

aalr
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Public Participation and Meeting
Practices

< Members of the public must
be able to address the board
regarding items on the
agenda before or during the
governing board'’s
consideration of the item.

Gov. Code, § 54954.3

aalr .

| Public Participation

« Every regular meeting agenda shall provide
an opportunity for members of the public to
address the board on any item of interest to
the public, within the subject matter
Jjurisdiction of the board.

= No action shall be taken until the matter is
properly noticed on an agenda or an
exceplion to lhe 72-hour rule is established

Every nolice of a special meeting shall
provide an opporiunily for members of the
public address lhe legislalive body concerning
any ilem appearing on that agenda.

aalrr. i
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Public Participation

« The board may adopt reasonable rules and regulations
in order to ensure the proper functioning of the meeting.

Establish clear maximum time limits subject to extension or
reduction,

“The legislative body ... shall not prohibit public criticism of
the policies, procedures, programs, or services of the
agency, or of the acts or omissions of the legislative body.”

Gov. Code, § 54954 ,3(c)

aalhr .
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Responses to Public Statements

* The Act limits board members' responses to public comments at
any public meeting. Board members and staff may only:

— Briefly respond {o slalements made or questions posed by persons
making public comments;

— Ask clarifying questions or make brief announcements;

- Provide a reference lo slaff or olher resources for factual
informalion; and/or

- Reguesl staff to report back or place a maller on lhe agenda for a
future meeting.

Gov. Code, § 54954.2(a)(2)

« Doing otherwise would be the discussion of a non-agendized
topic.

aaltr :

Meeting Practices

= No action may be taken by
secret ballot.

Gov. Code, § 54953(c)

Any person attending a public
meeting has the right to record
the meeting by still or motion
picture camera, or by video or
audio tape, absent a finding by
the board of persistent
disruption of the proceedings.
Gov. Code, § 54953.5(a)

©2019 Atkinson, Andelson, Loya, Ruud & Romo
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Meeting Practices

A board may not prohibit or restrict the broadcast of its
proceedings.

Gov. Code, § 54953.6

+» Any recording made by or at the direction of the board shall be
subject to inspection as a public record, but may be destroyed
or erased 30 days after recording.

» Inspection of any video or audio recording shall be provided
without charge on a machine made available by the district.

Gov. Code, § 54953 5(b)

aalrr_

L
——— e e — =]

In Case of Substantial Disruption of a Board
Meeting Rendering Orderly Conduct of the
Meeting Unfeasible, the Board Has the
Following Options, Except:

A. Immediately order the room cleared and continue in
session.

B. Adjourn the meeting to a new time and place.

C. Remove the individuals causing the commotion.

D. If removing individuals does not restore order, retreat to
an inner chamber and continue the meeting, admitting
properly credentialed press who were not participating in
the disruption.

® - - £

aalr M

Closed Session
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Closed Sessions — Litigation Advice of
Counsel

* A board may meel in closed session 1o confer with, or receive advice from,
ils legal counsel regarding pending liligation when discussion in open
session would prejudice the position of the district in the liligation

Gov. Code, § 54056.9

+ The board must either state on the agenda or publicly announce the
authority for the closed session and, when known, the title of lhe case.

« Litigation is pending when:

— Proceedings before a court, administrative body, hearing officer, or
arbitrator have been initiated;

— Based on existing facls and circumstances, there is a significant
exposure to liligalion; or

— Deciding whelher to iniliate litigalion.

'aalrr. .

Closed Sessions — Litigation Advice of

Counsel

Significant exposure 1o liligation based on "existing facts or circumstances”
consists of:

— Facls and circumslances (hat might resutlt in liligation which are not
known Lo the polential plaintiff;

— Facts and circumstances that might result in liligation which are known
lo the plainliff and which are publicly stated on the agenda or
announced;

— Receipt of a torl claim or other writing Lhreatening litigalion, which shall
be available for public inspection;

— A statement made in a public meeting threalening litigation; or

— A stalemenl threalening liligalion outside of a public meeting for which
there is a conlemporaneous record that is made available for public
inspection

Gov. Code § 54956 9
aalr a
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Settlement of Litigation
+ While Section 54956.9 does not expressly so provide, it has

been construed to permit a local legislative body to approve
settlements in closed session.

As “emphasized” in the Atlorney General's manual on the Brown
Act, “the purpose of [Section 54956.9} is to permit the body to
receive legal advice and make litigation decisions only; it is not to
be used as a subterfuge to reach non-litigation oriented policy
decisions.”

(Cal. Atty. Gen. Office, The Brown Act (2003), p. 40.)

However, the litigation exception does not authorize boards to
take or agree to take, as part of a non-publicly ratified litigation
settlemnent, action that by substantive law may not be taken
without a public hearing and an opportunity for the public to be
heard.

aahr .
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Closed Session Discussions are
Confidential

+ No person may publicly disclose information that has been
received and discussed in closed session concerning
pending litigation or any other subject unless the
information is authorized by law to be disclosed.

Gov. Code, § 54963

« "We agree with the Attorney General. Disclosure of closed
session proceedings by the members of a legislative body
necessarily destroys the closed session confidentiality
which is inherent in the Brown Act.”

aalr '
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Example of “Safe Harbor” Agenda
Descriptions

+ Conference Wilh Real Property Negotiators
— Properly: (address or parcel number)

- Agency negotiator: (name of agenl)
— Negotialing parties: (name of other parly)
— Under negolialion: (price, lerms, or both)

+ Conference With Legal Counsel — Existing Litigalion
— Name of case: (name or case number)

— Case name unspecified: (indicale whether disctosure would
jeopardize service of process or setllement negoliations)

\aalrr_ -
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Prior to Closed Sessions

= Prior to closed session, the board must disclose in open
session the items to be discussed in closed session.

+ The announcement can either repeat all of the
information already stated on the agenda, or it may
simply refer to the items as they are listed on the agenda
by number or letter.

Gov. Code, § 54957.7

aalr
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After Closed Session

« After closed session, the board must reconvene in open session
(prior to adjoumment) and report any action taken in closed
session, including the vote or abstention of every member
present.

Gov. Code, § 54957.1
» The reports may be made either orally or in writing.
Gov. Code, § 54957.1(b)
« Any documents referred to in a report of final action must be
made available on the next business day following the meeting or,

in the case of substantial amendments, when any necessary
rewriting is complete.

Gov. Code, § 54957.1(c)

aalr 5
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Reports from Closed Session

« Approval given to a settlement of pending litigation shall be
reported after the settlement is final

— If the board accepts a settlement offer signed by the opposing
party, the board shall report its acceptance and identify the
substance of the agreement in open session at the public
meeting during which the closed session is held.

— If final approval rests with the other party or the court, the
board shall disclose the fact of approval and the substance of
the agreement upon inguiry by any person as soon as the
settlement becomes final.

aahr

E————
Reports from Closed Session

- If none of these specified types of “actions” is “taken”
during the closed session, there is no duty to report
the body's deliberations or the members’ votes or
abstentions with respect thereto.

— When the legislative body of a local agency meets in
closed session to consider the proposed dismissal of
a public employee, but ultimately rejects that
proposal and retains the employee, the legislative
body is not thereafter required to publicly report its
decision and the vote or abstention of each member.

aaln
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The Board Must Report Out Which of the
Following Decisions Reached in Closed
Session?

A. Approval given to settle litigation. The other side has not
yet signed the settlement agreement.

B. Acceptance of the resignation of the Assistant General
Manager.

C. Approval given to terminate an employee. The employee
still has appeal rights to binding arbitration.

D. After holding an employee dismissal hearing, the board
decides the employee deserves no discipline.

aalr "

Enforcement
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Enforcement — Civil Remedies

» Civil remedies such as injunction, mandamus, or
declaratory relief are available for the purpose of stopping
or preventing violations of the Act, or to determine the
applicability of the Act to ongoing actions of the legislative
body. Such actions may be commenced by the district
attorney or by any interested person.

—New as of January 1, 2013

* These remedies are also available to determine the
applicability of the Act to past actions of the legislative
body. There are new procedural requirements which must
be satisfied in order to seek these remedies.

— Gov, Code, § 54960

aalr

©2019 Atkinson, Andelson, Loya, Ruud & Romo 20



S - SR P —— aaf Irr

Brown Act Atkinson, Andelson
Loya, Ruud & Romo

Enforcement — Civil Remedies

+ New Procedures

« Prior to commencing an aclion 1o determine the applicability of the Act
lo a past action, the districl attorney or interesled party must submit a
“cease and desisl” letier to the Board

— Within nine (9) months of the alleged violation

» The Board has lhirty (30} days 1o respond with an “unconditional
commitment” to cease, desist from, and not repeal the past action
There is a format for such a response in lhe law. The response must
be approved in open session, nol as a consent item. The response is
not considered an admission of wrongdoing. The issuance of lhe
commitment slops any legal action challenging the past action of the
legislalive body.

aalmr .

Enforcement — Civil Remedies

+ A legal action can be commenced against the
District within sixty (60) days of the Board
responding that it will not issue an
“unconditional commitment” letter or sixty (60)
days after expiration of the 30-day time period
for the Board to respond.

Gov. Code, § 54960.2

aahr &
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Enforcement — Civil Remedies

* Violalions of the meeling nolice and agenda provisions may cause
an aclion to be null and void. Such actions may be commenced by
the districl attorney or by any interested person,

Old Procedures Still Valid

Prior to commencing an action for violalion of the meeting notice
and agenda provisions, lhe interested party, or DA, must demand in
writing that the board "cure or correct" lhe alleged violation

— Within 90 days of the action, or 30 days if the action was laken in
open session in violation of the agenda requirements

Any civil action must be commenced wilhin 15 days of the board’s
refusal 1o cure, or expiralion of 30 days after ihe demand, whichever
is earlier.

Gov. Code, § 54960.1

aalr .
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Enforcement

+ A successful plaintiff is entitled to recover attorney's
fees.

+ A court may award court costs and reasonable
attorney fees to a local agency defendant in an
action only where the defendant has prevailed in a
final determination of such action and the court finds
that the action was clearly frivolous and totally
lacking in merit.

Gov. Code, § 54960.5

aalmr

The Brown Act and Board
Member Social Media Use
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Board Member Consideration

* Uses:
— As an individual vs, as a board member

— For campaign/election purposes
— Keeping constituents informed

- Reposting updates and info from organizalion’s pages
» Cautions:

— Are you speaking as an individual or as a board member?

— Do you appear to be representing the organization or whole
board?

— Use of social media to express disagreement with board
majority

aaln. &
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Scenario

» Four of your five board members have personal Facebook
pages set to private. All five board members are Facebook
"friends.” One member posts on his FB wall, “/'ll be voting
yes on the Resolution to adopt a Project Labor Agreement.
We must support living wages in our community.”

« What if other board members reply to his post?
» What if two other board members hit “like” (or “react”)?

aalr o
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What's Prohibited

« Irespective of form or media, the Brown Act prohibits board
members from:

— Exchanging facts to develop collective concurrence

— Engaging in substantive discussions that:
» Advance or clarify an issue

+ Facililale agreement or compromise
+ Advance ullimate resolution

It is conceivable that three or more board members could post
comments or opinions on the organization’s (or each other's)
Facebook page(s) on issues up for board consideration. Such
communications, when taken in aggregate, could constitute a
prearranged discussion of the public business of the board by a
majority of its members (i.e., a serial meeting.)

aalrr B
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Practical Guidelines

- Refrain from using electronic communication devices—
cell phones, camera phones, pagers, beepers, and other
small devices during board meetings.

— Board meetings are public

— Viewed as lack of interest in the proceedings

— May trigger a Public Records Act request for your
device

— Your extemporaneous comments may be regretted
later

- Closed session confidentiality must be preserved

aalr
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City of San Jose v. Superior Court

—"This case concerns how laws, originally designed
to cover paper documents, apply to evolving
methods of electronic communication. It requires
recognition that, in today’s environment, not all
employment-related activity occurs during a
conventional workday, or in an employer-
maintained workplace.”

{City of San Jose v Superior Court of Santa Clara County (2017)
Case No §218066 )

Iaaln' 2]

City of San Jose v. Superior Court

+ Are writings concerning the conduct of public business
beyond the CPRA's reach merely because they were
sent or received using a nongovernment account?

— Answer: No. When a public employee uses a
personal account or device to communicate about the
conduct of public business, the writings may be
subject to disclosure under the California Public
Records Act. (City of San Jose v. Superior Court of
Santa Clara County (2017) Case No. S218066.)

City of San Jose v. Superior Court

+ In San Jose, the California Supreme Court focused
on the definition of “public record” under the CPRA:

1) A writing;

2) With content relating to the conduct of the public's
business, which is

3) Prepared by, or
4) Owned, used, or retained by any state or local agency.

aaln
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Thank You

For questions or comments, please contact:

| John W. Dietrich
) (916) 923-1200
| jdietrich@aalm.com |

aalrr
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Question .

\“Answer

Session

This AALRR presenlalion is inlended for
informalional purposes only and should not be
relied upon in reaching a conclusionin a
particular area of law. Applicabilily of the legal
principles discussed may differ substantially in
individual situations. Receipt of this or any olher
AALRR presentation/publication does not creale
an attorney-client relationship. The firm is not
responsible for inadvertent errors that may occur
in the publishing process.
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